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     J U D G M E N T 

1. This is an appeal preferred under order XLIII of CPC 

against the order dated 18-01-2022 passed by Learned 

Munsiff No.2 Sonitpur, Tezpur in Misc.(J) Case No. 

23/2017 arising out of T.S No. 90/2014. 

2. The case of the appellant in brief, is that the 

Learned Munsiff No. 1, Sonitpur, Tezpur in Misc.(J) Case 

No. 169/2014 (T.S No. 90/2014) under order XXXIX Rule 

1 and 2 of CPC, vide order dated 17-12-2015, restrained 

the defendants from raising further construction over the 

schedule-A land, till disposal of the connected T.S. 

However, inspite of the direction of learned court, the 

defendants had started construction over the schedule-A 

land after demolition of the existing boundary wall 

situated over the schedule-A land. Then the 

appellant/plaintiff filed a petition under order XXXIX Rule 

2 A of CPC for disobedience of the order dated 17-12-

2015, passed in Misc. (J) Case No. 169/2014, which was 

registered as Misc. (J) Case No. 23/2017. The said Misc. 

(J) Case No. 23/2017 was dismissed by Learned Munsiff 

No. 2, Sonitpur, Tezpur vide order dated 18-01-2022.         

3. On being highly aggrieved and dissatisfied with  the 

impugned order dated 18-01-2022, the present appeal 

has been preferred on the following grounds amongst 

others: 

(i)     That the learned Trial Court, instead of 

deciding the point of violation of injunction 
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order, tried to find out whether the wall is 

in the schedule-A land or not. 

(ii)     That the Learned Trial Court has committed 

error by not discussing the evidence of PW-

1 as well as the documents of plaintiff and 

instead of appreciating the plaintiff’s case, 

discussed about the contents of scheduled-

A land.  

4. The Respondents/OPs filed the written objection and 

contested the case and the case of the OPs is that, the 

allegations leveled against the OPs are false, not 

maintainable and liable to be dismissed. According to the 

OPs, the OPs are in possession of their own land having 

boundary walls since 1976. The OPs had not made any 

construction as alleged by the petitioner and has not 

demolished any wall. Filing the FIR, is a game plan of the 

petitioner to harass the OPs only. 

5. Having considered the averments of both the 

parties, the Ld. Trial Court has framed the following 

issues:- 

(A) Whether the opposite parties had 

violated the order dated 17-12-2015 passed by 

the Court in connection with Misc.(J) Case No. 

169/2014 by raise construction over the suit 

land? 
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(B) Whether the opposite parties are liable 

to held guilty for disobedience of Court 

orders? 

6.     Having considered the ground assigned by the 

appellant, I have formulated the following point for 

determination in this appeal:- 

 

POINT FOR DETERMINATION :  

 “Whether the impugned order dated 18-01-2022 

passed by Learned Munsiff No. 2, Sonitpur, Tezpur in Misc.(J) 

Case No. 23/2017 arising out of T.S Case No. 90/2014 is 

perverse, illegal and unsustainable in law and fact, making it 

liable to be interfered with by this court in appeal?   

 

DECISION AND REASONS THEREOF 

 

7.     I have heard the arguments of ld. Counsels 

appearing for both sides and also perused the case records 

and considered the evidence on record, both oral and 

documentary. Let me go with the findings of the Ld. Lower 

Court issue wise. 

 

Issue No.A – Whether the opposite parties had violated 

the order dated 17-12-2015 passed by the Court in 

connection with Misc.(J) Case No. 169/2014 by raising 

construction over the suit land? 
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8.     This issue has been decided by the Ld. Trial Court 

by taking into consideration the arguments advanced by 

the ld. counsels and the evidence available on record. The 

petitioner as PW-1 has stated that the OPs have violated 

the Court’s order dated 17-12-2015 passed in Misc. (J) 

Case No. 169/2014, the petitioner has lodged an FIR at 

Tezpur P.S and exhibited the said FIR as Ext.1 and the 

Charge-Sheet of the said criminal case as the Ext.2. 

However, during cross-examination he has stated that the 

Dag number and Patta number of the land of the 

defendants (OPs) are different from the suit land. On 

perusal of the evidences it is also found that PW-1 during 

cross-examination has stated that the boundary wall was 

existed there since prior to his possession over the suit 

land. He does not know who has constructed the boundary 

wall. He further deposed that, he has not adduced any 

evidence to show that the defendants/OPs have 

demolished the said boundary wall. He again stated that, 

the OPs have constructed the boundary wall prior to the 

year 2005, but constructed the said boundary wall by 

encroaching land. Although the petitioners have stated in 

his affidavital evidence that on 10-03-2017, the OPs had 

started further constructions over the Schedule-A land by 

demolishing the existing boundary wall in complete 

disobedience of order dated 17-12-2015, during cross-

examination he has denied the fact of demolishing the 

boundary wall by the OPs and proof of further construction 
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was also found. He himself has stated that, the boundary 

wall was there since prior to his possession. It was 

constructed by the OPs before 2005. But not proved that 

the same was demolished and constructed by the OPs after 

the injunction order i.e after 17-12-2015. 

 

9.  Although the petitioner has exhibited the FIR 

and the Charge-Sheet that can not be accepted as a proof 

of violation of order dated 17-12-2015. That FIR and the 

Charge-Sheet are subject to trial by the Ld. Court. Apart 

from that order of criminal court also, not binding upon the 

Civil Court. 

 

10.  Learned Counsel for the OPs has cited the 

decision of the Hon’ble Supreme Court in U.C. 

Surendranath –vs- Mambally’s Bakery:-  2019 Legal Eagle 

(SC) 758, where it is held that 

 

 “For finding a person guilty of willful disobedience of the 
order under XXXIX Rule 2 A CPC, there has to be not mere 
“disobedience” but it should be a “willful disobedience”. The 
allegation of willful disobedience being in the nature of 
criminal liability, the same has to be proved to the 
satisfaction of the court that the disobedience was not mere 
“disobedience” but a “willful disobedience”.  

 

11.  In the case in hand the appellant/petitioner 

could not even prove the “disobedience”. Thus there is no 

question of “willful disobedience”. 
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12.  In view of the aforesaid observations, I am of 

the opinion that the petitioner/appellant could not prove 

that the OPs have demolished or constructed any boundary 

wall over the Schedule-A land in violation of injunction 

order dated 17-12-2015. Therefore, I find no infirmity in 

the findings of Ld. Trial Court in issue No. A and concur 

with the same and uphold the same. 

 

Issue No.B -- Whether the opposite parties are liable to 

held guilty for disobedience of Court orders? 

 

13.        This issue is dependent on issue No. A. As 

already seen from the issue No. A, that the 

petitioner/appellant could not prove that the OPs had 

violated the order dated 17-12-2015 passed in Misc. (J) 

Case No. 169/2014 by the Ld. Munsiff No. 1, by raising any 

construction over the schedule A land, I am of the opinion 

that the OPs are not liable to held guilty for disobedience 

of court orders. 

 

14.       Ld. Trial Court here, has held that, violation 

order of injunction is a serious matter and unless there is 

clear evidence, the person can not be punished on mere 

surmises. If the quality and standard of the evidences 

adduced by the petitioner side is evaluated, absence of 

such convincing or satisfactory and conclusive evidence are 

conspicuously marked out. It is an established law that for 

allegations like fraud, undue influence etc. establishment of 



 

8 

 

violation of injunction order requires stricture proof than 

civil action, these are being punitive proceeding. The Ld. 

Trial Court has observed that, in order to make the OPs 

liable for penal consequences under order XXXIX Rule 2 A 

of CPC, the petitioner was required to prove its case 

beyond reasonable doubt as to how the OPs had willfully 

disobeyed the order of injunction. 

 

15.         As already discussed, in this case the petitioner 

could not prove the violation of the order of injunction by 

the OPs by demolishing the boundary wall or making any 

construction over schedule-A land. Hence, I am of the view 

that the learned Lower court has rightly held that the OPs 

are not liable to be held guilty for disobedience of Court’s 

order and dismissed the petition under order XXXIX Rule 2 

A of CPC. I found that there is no scope of any interference 

of the order of Ld. Trail Court by this court.  

 

      O R D E R 

16.  The Misc. appeal is dismissed on contest 

with cost.  

 

17.  The order dated 18-01-2022 passed by ld. 

Munsiff No.2, Tezpur in Misc. (J) Case No. 23/2017 arising 

out of TS No.90/2014 is hereby affirmed and upheld. 

 

18.  Let the case record of TS No.90/2014 along 

with Misc.(J) Case No. 23/2017 of the Court of Ld. Munsiff 
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No. 2, Sonitpur, Tezpur be send back along with a copy of 

this judgment and order. 

 

Given under my hand and seal of this court on this 

the 04th  day of August, 2022. 

        
 
 

 
 

 

Dictated and corrected by me. 

 

                              
 (C. Khanikar) 

Civil Judge 
Sonitpur, Tezpur 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 


